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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
KODI A. WHEELER,
Defendant-Appellant.

NO. 44238
Canyon County Case No.
CR-2014-5688

RESPONDENT'S BRIEF

Issue
Has Wheeler failed to establish that the district court abused its discretion by
denying his Rule 35 motion for a reduction of sentence?

Wheeler Has Failed To Establish That The District Court Abused Its Sentencing
Discretion
Twenty-year-old Wheeler sexually abused his wife’s stepsister, 14-year-old K.H.,
on multiple occasions between October and November 2013. (PSI, pp.3-4, 6.) Wheeler
“touched [K.H.’s] vaginal area under her pants, but over her underwear” on three
separate occasions, sent her text messages “asking for oral sex and telling her he
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wanted to have intercourse with her,” had her perform oral sex on him, and had sexual
intercourse with her “one time.” (PSI, pp.3-4.)
The state charged Wheeler with lewd conduct with a minor under 16 and sexual
abuse of a child under the age of 16 years.

(R., pp.28-29.)

Pursuant to a plea

agreement, Wheeler pled guilty to sexual abuse of a child under the age of 16 years
and the state dismissed the remaining charge.

(R., pp.31-34.)

The district court

imposed a unified sentence of seven years, with three years fixed, suspended the
sentence, and placed Wheeler on supervised probation for five years. (R., pp.54-57.)
Approximately nine months later, on June 23, 2015, Wheeler’s probation officer
filed a report of violation alleging that Wheeler had violated the conditions of his
probation by being arrested for violation of a no contact order with a minor, failing to
report for supervision as instructed, being removed from sex offender treatment for “lack
of meaningful participation,” failing to submit to a “sex offender sexual history
polygraph,” having unapproved and unsupervised contact with a minor, and engaging in
kissing, oral sex, and sexual intercourse with a minor. (R., pp.64-67.) On July 9, 2015,
Wheeler’s probation officer filed a supplemental report of violation, alleging that Wheeler
had also violated the conditions of his probation by again violating a no contact order
with a minor (on two separate occasions), lying to his probation officer, possessing and
using “un-prescribed injectable steroids” (“Testosterone and Dianabol”), continuing to
have contact with the minor while he was in jail, and perpetuating his sexual relationship
with the minor by talking to her “about kissing and running away with [him].” (R., pp.8284.)
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Wheeler admitted that he violated the conditions of his probation by failing to
report for supervision as instructed, being removed from sex offender treatment, failing
to submit to polygraph testing, having unapproved and unsupervised contact with a
minor, and engaging in sexual activity with a minor, and the state withdrew the
remaining allegations. (R., pp.100-02.) The district court revoked Wheeler’s probation,
ordered the underlying sentence executed, and retained jurisdiction. (R., pp.108-09.)
Following the period of retained jurisdiction, the district court relinquished
jurisdiction. (R., pp.110-11.) Wheeler filed a “Motion to Reconsider Order Relinquishing
Jurisdiction,” which was treated as timely Rule 35 motion for a reduction of sentence.
(R., pp.112-13.) Following a hearing on the motion, the district court denied Wheeler’s
Rule 35 request for leniency. (R., pp.118-19.) Wheeler filed a notice of appeal timely
from the district court’s June 20, 2016 order denying his Rule 35 motion for sentence
reduction. (R., pp.120-23.) He later filed a second Rule 35 motion for a reduction of
sentence, which the district court denied. (R., pp.124-31.)
Wheeler asserts that the district court abused its discretion by denying his Rule
35 motion to reconsider the order relinquishing jurisdiction in light of his claim that the
DOR’s he received during his period of retained jurisdiction were not as serious as
reported in the “letter and Addendum Report” from the Deputy Warden at NICI and
because he “did not obtain sex offender treatment during his rider.” (Appellant’s brief,
pp.2-5; R., p.110.) Wheeler has failed to establish an abuse of discretion.
If a sentence is within applicable statutory limits, a motion for reduction of
sentence under Rule 35 is a plea for leniency, and this court reviews the denial of the
motion for an abuse of discretion. State v. Huffman, 144 Idaho, 201, 203, 159 P.3d
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838, 840 (2007). To prevail on appeal, Wheeler must “show that the sentence is
excessive in light of new or additional information subsequently provided to the district
court in support of the Rule 35 motion.” Id. Wheeler has failed to satisfy his burden.
At the April 19, 2016 hearing on Wheeler’s Rule 35 motion, the district court
articulated its reasons for denying Wheeler’s Rule 35 motion to reconsider the order
relinquishing jurisdiction. (Tr., p.22, L.15 – p.23, L.19.) The state submits that Wheeler
has failed to establish an abuse of discretion, for reasons more fully set forth in the
attached excerpt of the Rule 35 hearing transcript, which the state adopts as its
argument on appeal. (Appendix A.)

Conclusion
The state respectfully requests this Court to affirm the district court’s order
denying Wheeler’s Rule 35 motion to reconsider the order relinquishing jurisdiction.

DATED this 17th day of March, 2017.

__/s/_Lori A. Fleming__________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 17th day of March, 2017, served a true and
correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic copy to:
JUSTIN M. CURTIS
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

__/s/_Lori A. Fleming _________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A

1

thi nk you have an opportunity here to order that

2

he be put in treatment, go through that treatment

3

program .

4

to deal with the consequences and the fall out of

5

that .

If he can ' t

do it,

he won ' t.

We ' ll have

But you still have as of April 10th to

6
7

November 2nd -- I

guess what's today?

April 18th,

8

19th to November 2nd to still see if he can

9

comply,

to still see if he can get in there,

get

10

some treatment, go through the programming,

11

thrbugh the sex offender assessment programming,

12

and get a

13

comply ,

14

that's on him .

15

report back to the Court .

if he can ' t

THE COU RT :

If he can ' t

comport his be ha vior ,

Thank you,

go

then

Judge .

Thank you.

The Court has

The Court finds

tha t

16

reconsidered th i s matter .

17

there ' s valid reason for relinquishing

18

jurisdiction.

19

ejac u lating in a cup that is used to serve food ,

20

regardless of what the intentions were ultimately

21

with regard to that cup, additional ly,

22

somebody d own ,

23

Court b elieves an act ual sexual assault while

24

another i ndividua l

25

face and mouth o f

The conduc t ,

even if mitigated,

holding

whether it was t ickling or as the

ru bbe d their genitals over the
the victim ,

that t hat conduct is
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1

indi cative and justifies relinquishing

2

jurisdic t ion in this case .
The Court in imposing t he orig inal

3

4

sentence of ten years with three y ears fi xed and

5

placing the defenda nt on probation gave the

6

defendan t

7

Retained jurisdiction program was imposed a fter

8

violating of that ~robation.

9

at all h e's going to be successf ul in retained

substantial chance for rehabilitation .

And Mr . Wheeler if

10

jurisdiction p rogram would not have let himself

11

become involved in this kind of conduct and should

12

no t

have allowed that .
Th i s Court believes the order of

13
14

relinquishment was appropriate and denies your

15

mot i o n

16

underlying sentence is not excessive .

17

el ig ib le for paro le after serving the three years

18

fixed,

19

to t his date .

20

21
22

23

for a

ful l

heari ng on this matter .

The

He will be

and he served a substantial portion of that

MR.

Does the Court wish me to

BAZZOLI:

draft an order?
THE COURT:
won't it,

It will be i n the minute entry;

sue?

24

THE CLERK :

25

MR.

BAZZOLI :

It

will.
So I don ' t
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need to draft an

